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1. THE FUNCTIONAL REGULATION OF SPACE LAW 

Space Law is generally defined as the entirety of legal rules governing the human re-

lations resulting from the exploration and different kinds of utilization of outer space. 
The particularity of these relations, which are primarily social relations among states 

and of states with other subjects of international law, is to originate in, and develop 
with, the conquest of extra-atmospheric space and celestial bodies. It is recognized by 

the international law doctrine that not outer space and celestial bodies as an environment 

but rather their exploration and utilization constitute the vantage point of the interna-
tional space law order. This opinion finds a strong support in Art. 13 par. 1 of the 1967 

Outer Space Treaty which applies the provisions of the Treaty "to the activities of 

States, Parties to the Treaty, in the exploration and use of outer space, including the 
Moon and other celestial bodies." 

Space exporation or utilization activities may obviously be of a dual nature with 

regard to the outer space environment: There are, firstly, activities to be carried out 
in outer space (space-originating activities), which may be either space-oriented or earth-

oriented. They may systematically be opposed to activities carried out on the earth sur-

face or in the atmospheric space but which refer to the outer space environment (earth-

originating activities.)l According to some authors, the dividing line between space ex-
ploration activities, on the one hand, and space utilization activities, on the other, 

should just be drawn along this line: whereas space exploration activities prove to be 

essentially earth-originating and space-oriented, actual spaee utilization aetivities are 

essentially space-originating and earth-oriented. 2 It is the latter type of activities 
which inereasingly ga ins in financial volume and importance and on whieh the interests of 

both spaee-travelling and non spaee-travelling nations concentrate. 
Sinee space activities, not out er spaee itself constitute the basic point of depar-

ture of today's spaee law, a functional approach to the definition of spaee law seems to 

be more appropriate than a mere spatial or topographie one. The former doctrinal dispute 
between so-called "spatialists" and "functionalists" has, no doubt, so far been decided 

in favor of the funetional theory according to whieh air law and spaee law, airspace and 

outer spaee eannot be considered as topographically definable realities, but must be eon-
eeived of as functional reference units for certain types of activities. Not outer spaee 

as such--quo spatium--enjoys a certain legal regime, but rather space objects operating in 

it. As Rolando Quadri wrote: "The problem of admissibility or inadmissibility of cosmie 

missions involves no problem of locality but is to be resolved as a question of admissi-

bility or inadmissibility of the aetivity eonsidered in itself." The author suggests to 
refrain in cosmic law from any kind of "localization" and to regard as cosmie not the 

* Federal Republic of Germany. 
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locality as such but any "medium to which the elements and particularities of the terres-

tiral environment are indifferent.,,3 
Similarly, other writers proposed, in view of adefinition of space law and outer 

space, respeetively a "functional parameter,,4 or "dynamical limitations of the freedom of 

space,,,5 according to which the jurisdictional qualification of particular flight objeets 

would depend on the type of activity, notably the type of flight trajectory, rather than 

on a given topographic position. Partly, it had been suggested to forgo any legal dis-

tinction whatsoever between airspace and outer space qua environments. 
6 

It should be admitted that a proper definition of space law will, in the first in-

stance, proceed from a local, i.e. topographie element: In this sense space law encom-

passes the entirety of legal rules applicable to outer space and celestial bodies. This 

purely loeal element of definition must, however, be completed by a functional element in 

applieation of wh ich space law governs both space-originating and space-oriented activities. 
The legal rules of the former type may be qualified as the spatial or topographic order of 

space law, the latter as its functional order. It should be noted that only the former is, 

in the true meaning of the term, to be qualified as a law of outer space whereas the 

latter, which is "essentially not of an outer space but a terrestrial nature," is less 

governed by the guiding principles of outer space, notably its non-appropriation rule, than 

by the classieal maxims of international law such as national soveriegnty and equality of 
7 states. 

11. SOME SPECIFIC FEATURES OF SPACE LAW 

It results from the primarily funetional order of space law as a law governing outer 

space activities rather than the legal regime of outer spaee itself that it is not only a 

special branch of law ratione loci but also ratione materiae. It shows several peculiar 

juridico-dogmatic and juridieo-systematic features which clearly distinguish it from other 

legal fields such as air law or sea law. Some of its dominant features may be recalled 
hereafter: 

a) The Universality of Space Law: 

The universality of space law regulation is a basic postulate of legal reason to be 

derived from the factual particularities of space exploration and utilization which ac-

tivities are, to a mueh higher extent than most other scientific and technical activities, 

of a truly global character. Thus, the internationalist Joseph Kroell calls it "the in-

trinsic essenee of space law to be universal"; he points out that space law can neither be 

national nor international but only world-wide, according to the universal nature of outer 
8 

space itself. In fact, the exiguity of a particular state territory would constitute a 
serious obstaele to the development of space technology if the flight of space objects, 

the trajectory of which crosses the territories of an ample number of states, were governed 
by the same principles of national jurisdiction as the international relations of air 
traffic. 

Rudiments of a universal international law go back to the years after World War I 
when the League of Nations was called into being to coordinate and intensify the economie, 
technical and cultural cooperation among nations on a global level. The Organization of 
the United Nations, established,after World War 11 by h f t e Con erence of San Francisco, has 
revived the idea of universalism and· . d lnsplre new hopes for world-wide integration. 
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International space law has strengthened and enhanced this idea: More than any other 
legal discipline it is the fruit of the advisory and coordinating activity of global in-

ternational organizations. in the first place the United Nations. The three most impor-

tant space law conventions, namely the Outer Space Treaty of 1967, the Rescue Agreement of 

1968 and the Liability Agreement of 1972,9 agreements of the new type of so-ca11ed "open" 

agreements, have been signed by a large majority of nations. Furthermore, principles of 
customary international space law, among which there are, according to a doctrine more 

and more generally accepted, the freedom-of-space concept and the postulates of inter-

national cooperation, solidarity and peaceful uses, are binding upon all members of the 

fami1y of nations regardless of their having adopted the law-creating practice themse1ves. 
It suffices for the creation of rules of international customary 1aw that the great ma-
jority of states adopts the law-creating usage whi1e the remaining minority does not 
oppose it. 10 

b) The Non-Appropriation Principle: 

The international law order is traditiona11y characterized by a permanent antinomy 

between the sovereign powers of individual states and the need for subsistance of the 

international community. The solutions provided by the international practice and doctrine 
vary with the ages and constellations of power. Although individual states will in the 

next future continue to be the main actors on the scene of international po1itics, a clear 

dwind1ing of the sovereign rights of states makes itself increasing1y feIt in a dual 

respect: firstly, the imperative requirements of growing international interdependence 

curtai1 states' freedom of action de facto; secondly, the resulting delegation of sovereign 
powers to international and supranational organizations entails new decision-making pro-

cesses de jure which are. in return, at least rudimentarily reflected in the actual changes 
of wor1d po1itics. 

Space 1aw has put new priorities in this antagonism. Art. 2 of the 1967 Outer Space 

Treaty sanctions the basic principle of cosmic freedom (spatium liberum) in the following 
terms: "Outer Space. including the Moon and other celestial bodies, is not subject to 

national appropriation by claim of sovereignty, by means of use or occupation, or by any 
other means." 

The weight and importance of this provision raise it to the rank of key-rule of the 
Magna Charta of outer space and, moreover, to that of international constitutional law. 

It proves to be a clear victory of the unanimous opinio juris, expressed from the very 

outset of space law, that any claim of territorial rights whatsoever to the exclusion of 

others should be regarded as unlawful. While the term "claim of sovereignty" would refer 

to sovereign rights vindicated by geocentrical projection of the air law principle of 

territorial sovereignty beyond the limits of atmospheric space. the term "occupation" 

would mean, on the analogy of terrestrial occupation, the acquisition de novo of ares 
nullius by a sovereign state acting with the animus domini, i.e. cosmocentrical exercise 

of sovereignty. The term "appropriation by means of use" may be interpreted as the es-

tablishment of exclusive rights over certain uses of particular segments of space or 
celestial bodies, such as exclusionary rights of way or the monopo1istic exploitation of 

cosmic resources. ll 

The we1l-known maxim "res nullius cedit occupanti" has been substantiated for cen-
turies in c1assica1 international law with respect to territorial occupation. Effectiveness 
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of the exercise of power is the pivotal requirement of the act of occupation in classieal 

international law: this act creates sovereign rights and enjoys the protection by the 

international law order only insofar as it displays at least a potential power structure 

which would be in a position to internally provide a certain minimum standard of legal 

order and externally to fulfill international obligations with respect to the territory 
12 claimed and to exclude the interference by third states. The maxim "res nullius cedit 

oecupanti" equally plays a role in the extension of the territorial sea toward the high 

seas, the yardstick of which extension was for centuries provided by van Bynkershoek's 

classical rule "imperium terrae finitur ubi finitur armorum potestas." International 

maritime law does, however, not go so far as to include in its mare-liberum-rule that of 

the freedom if islands wh ich have always been considered as occupable res nullius. 
Outer space law has neither adopted the analogy of terrestrial land law nor that of 

international maritime law. While declaring outer space and celestial bodies a res omnium 

eommunis it has, for the first time in the his tory of law, not only removed a fluid but 

also a terra from the workings of effective occupation rules. 

c) The Peaceful-Uses Principle: 
The banning of military force except in the event of individual or collective self-

defense is one of the cornerstones of today's international law order, the dominant goals 

of which prove to be the maintenance of international peace and security. 

World War I had first evoked the hope for durable world peace. This hope was ex-

pressed in the community of nations' unanimous opposition to the formerly inherent right 

of waging war, i.e. the classical jus ad bellum which Bugo Grotius in his famous disser-

tation "De jure belli ac pacis libri tres" had terminologically opposed to the jus in 

belle, i.e. the law applicable in the event of war. The profound mutation of the nature 

of war during and subsequent to World War 11, combined with the increasing risk of the use 

of weapons of mass destruction in a military as weIl as psychological and ideologieal 

all-out war, strengthened the conviction that a new international law was needed which 
13 should be aimed at the maintenance of international peace and the ban of military force. 

The international space law doctrine has, from the very outset, essentially for well-

founded fear of the devastating effects of cosmic destruction, expressed the unanimous 

opinion that outer space as a whole should be kept free of non-peaceful activities. It 

claimed the complete pacification apriori of extra-atmospheric space as mankind's great 

chance of rendering, for the first time in history, an entire law branch a genuine law of 

peace. It was, however, controversial at the outset whether mere military manoeuvres for 

peaeeful purposes or measures of individual or eollective self-defense--the latter with 

regard to Art. 51 of the United Nations Charter--would come under the ban of prohibited 
bellicose aetivities. 14 

Art. 4 of the Outer Spaee Treaty codifies the international doctrine's unanimous 
opinion that outer space in its totality should be barred to any kind of non-peaceful 
uses (Art. 4 par. 2) and, moreover, generally t t t" f 1 o any s a lonlng 0 nue ear and other 
weapons of mass destruction (Art. 4 par. 1). Born as a result of compromises between an 
American and a Soviet alternative draft, thl'S I c ause did, however, not put an end to old 
doctrinal dispute concerning the very scope of the terms "non-peaceful" and "military." 
Whereas Soviet government officials and the Sovl'et doetrine eonsider peaceful uses and 
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non-military uses as synonymous, the great majority of the Western doetrine interprets 
peaeeful aetivities so as to eomprise both peaceful il't d f 1 non-rn 1 ary an peaee u military, 
i.e. non-aggressive non-military and non-aggressive military activities. lS 

It would be most desirable that the evolution of international law, commeneed in the 
last deeades, from a law of peaceful coexistence into a law of peaceful eooperation and 

international solidarity steadily eontinue across political and ideologieal frontier-lines. 

Spaee law has made a hopeful eontribution to this development insofar as it has opened up, 
for the first time in legal history, the opportunity of creating a categorical law of 

peaee in a given segment of international relations, which law would not only be a cor-

reetive and regulatory one aposteriori but, in the true meaning of the term, a law of 
prophylaxis and prevention apriori. 

d) The Common-Interests Clause: 

It is generally admitted that the rapidity of actual seientifie and teehnological 
progress, and growing interdependence of nations require not only the strengthening of 

soeial thinking in the domestie law field but also a wholehearted intensifieation of col-

leetive spirit in the international order. Classieal international law bad for almost 

too long authorized states to pursue their politieal goals to the detriment of other mem-

bers of the international community. Espeeially in the field of international eeonomy, 

the interests of individual states were eonstantly prevailing over those of the family of 

nations in the maintenance of the international order, political detente and rapprochement. 16 

As late as the per iod between World War I and World War 11 and notably the post-war period, 

international eooperation began to make itself growingly feIt in the field of polities as 

weIl as that of economy and teehnology. 
Existing spaee law codifies the postulate of global international eooperation in the 

preamble, Art. 1 par. 3 and Arts. 9-11 of the Outer Space Treaty. This postulate proves 

to be enhanced by a specifie humanistie objective embodied in Art. 1 par. 1, namely the 

guiding prineiple of eommon interest of all mankind (bonum eommune humanitatis) which 

raises space law to a new, higher level of international relations. As it has been rightly 

stated, for the first time in legal history, international law imposes on states the obliga-

tion of carrying out the exploration and uses of a newly opened-up space area for the bene-

fit and in the interests of all states, irrespeetive of their degree of economic and 
17 ' seientific development. The rationale of this provision is the international eommunity s 

firm eonviction that the suecess of the peaceful exploration and utilization of outer space 

will essentially depend on the extent to which mankind happens to overcome existing power 

rivalries and let itself to be guided by the moral and legal necessity of cosmic law the 
f 1 · 18 basic elements of which are its universality and reasonableness 0 regu at10n. 

A proper interpretation of the common-interests elause is no doubt one of the pivotal 

juridieal issues of international space law; the gap yawning between the different inter-

pretations of this provision admittedly risks not only to leave a laeuna within the entire 

framework of international space law but also to denature the dominant maxim of cosmie 

freedom into a sanetion of the de facto monopoly of space-travelling nations. According 

to its eontraetual nature, it ha~ binding effect even if 1t is, as a generie and, hence, 
. . lf 19 implementable prineiple, not self-executory 1n 1tse • 

Same eoneretizations of this clause may be found in Art. 5 par. 1 of the Outer Space 

Treaty as weIl as the 1968 Rescue Agreement whi.ch declare "astronauts as envoys of mankind 
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in space" and call upon states to cooperate in providing them any assistance necessary and 
appropriate. Moreover, the common-interests-c1ause is not only a usefu1 instrument for 

. f . t' 1 gal ru1es but also a most the interpretation, imp1ementation and execut10n 0 eX1S 1ng e 
appreciab1e guideline for the codification of novel law norms, e.g. in the ;~e1ds of direct 
television broadcasting and teledetection of earth resources by satellites. 

III. SPACE LAW WITHIN THE SETTING OF GENERAL LAW 
The doctrine deals with the question of subdivision of law into several branches in 

different ways. Space law is mostly considered as a special branch of international law 

which encompasses the entirety of legal rules referring to outer space and ce1estia1 
21 bodies. 

22 In effect, public international space law ("Weltraumvölkerrecht") is generally 
recognized to be space law's core and very essence on which the primary interest of both 
legislation and doctrine has concentrated from the very beginning. 

It would, however, be misleading to identify space 1aw with mere pub1ic international 
law. In proportion as today's space law develops from a doctrine-drafted law of general 
princip1es to a practical1y-~inded law discipline governing specific outer space activi-
ties, it stands to reason that its various ramifications overlap and interpenetrate with 
re1ated 1aw fie1ds such as constitutiona1, administrative, civil, crimina1, patent or 
copyright law. Some of the most conspicuous instances may be cited by way of example: 

a) Liability Law: 

Arts. 6 and 7 of the Outer Space Treaty as weIl as the 1972 Liability Convention 
raise third party 1iabi1ity for certain space-re1ated activities to the level of government 
liabi1ity. They make at the same time an appreciable contribution to the deve10pment of 
general law as they consolidate the principle, sanctioned in the domestic 1aw order of 
numerous states, of strict or objective 1iability for activities involving risks of an 
exceptional character ("ultra-hazardous activities"). Under the Liability Convention strict 
liability is to app1y in the event of damage caused by space objects on the earth surface 
or to aircraft in flight (Art. 2), whereas traditional liability for neg1igence is to apply 
if the damage was caused by one space object to another space object in flight (Art. 3). 

b) Copyright Law: 

The new technological possibilities opened up by the epochal progress of space te1e-
communication technology and notably stae11ite-transmitted direct television broadcasts 
require the expeditious creation of legal rules de novo in order to effectively protect the 
copyrights of interpreting and performing artists across national borderlines. A committee 
of experts of UNESCO and the World Organization for Intellectual Property (Organisation 
Mondiale de la Propriete Intellectuelle) has elaborated as early as 1971 a draft convention 
for the prohibition of unauthroized distribution of programme-carrying signals transmitted 
by satellite which became existing law in the form of the "Convention Relating to the 

Distribution of Programme-Carrying Signals Transmitted by Satellite" of May 21, 1974. This 
Convention calls upon contracting states "to take adequate measures to prevent the distribu-
tion on or from its territory of any programme-carrying signal by any distributor for whom 
the signal emitted to or passing through the stae11ite is not intended." (Art. 2 par. 1).23 

c) Patent Law: 

It is the objective of specific rules of astronautica1 patent law to make inven-
tions, usefu1 in the exploration and uti1~zat~on f t 

~ ~ 0 ou er space, to the greatest extent 
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possible available to the general public. Pertinent legal provisions, which underline 
the importance of space technology for human progress and welf are, have been adopted by 

the United States National Aeronautics and Space Act of 1958. The Act calls upon the 

United States space agency NASA, in the interest of better availability and exploitation 

of aeronautical and astronautical patents and in contrast to the practice of most other 

American research and development agencies, to regularly acquire the patent rights re-
sulting from its contracts with private enterprise. 24 

d) Human Rights: 

The main issue arising in the context of satellite-transmitted broadcasts is that of 
the relationship between the sovereign rights of states and the individuals' right to the 

free flow of information. The United Nations has as early as 1969 established a Working 

Group on Direct Broadcast Satellites--in pursuance of General Assembly resolution 2453 B 
(XIII)--which has so far held several sessions. The two most-discussed and most highly 
controversial subjects were those of prior consent and program contents which can only be 

properly resolved in light of the basic human rights among which numbers the freedom of 

information incorporated in Art. 19 of the Universal Declaration of Human Rights of 

December 10, 1948, as weIl as in Art. 10 of the European Convention for the Protection of 
Human Rights and Fundamental Freedoms of November 4, 1950, and in the Draft Convention 

on Freedom of Information which has been on the agenda of the Uni ted Nations General 
Assembly since its 14th session. 25 

In spite of overlappings and interpenetrations with related law fields, the principal 

question which arises in the context of space law and general law is that of the systematic 

place of international space law within the framework of general international law. The 

issue may be put in the pregnant formula as to what extent international space law is a 

separate, dogmatically autonomous law branch enunciating specific legal principles dif-

ferent from those of other international law branches. Doubtless, the right answer will 

be that international space law enjoys some, although only relative, juridico-dogmatic 

and -systematic autonomy and independence: It is essentially apart of public interna-
tional law but it has its own distinctive features which, as leges speciales, complement 

compatible and derogate from incompatible rules of general law. 
The autonomy of international space law has partly been overestimated, partly been 

understated. An overestimation of the spe~ific features of space law would, however, be 

as inappropriate as an overstatement of the role of general principles of international 

law in the formation of the novel law field. Whereas the former would tend to neglect the 

influence of general international law, especially that of contemporary "new" international 

law, the latter would incline to overlook the essential contribution of space law to the 
formation of new principles of general international law. In reality, there is perfect 

interdependence and interpenetration between general international law and outer space 

law: on the one hand, the sphere of application of general international law extends 

with scientific, technological and economic progress; progress, on the other hand, spurs 

the creation de novo of specific outer space rules which, in return, influence the evolu-

tionary process of general international law. 
The concept that international law applies to outer space activities is positively 

enshrined in Art. 3 of the Outer Space Treaty which reads: 
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States, Parties to the Treaty, shall carry on activities in.the ex~lora~ion 
and use of outer space, including the Moon and other celest~al bod~es, ~n 
accordance with international law, including the Charter of the United 
Nations in the interest of maintaining international peace and security and 
promoti~g international cooperation and understanding. 
This contractual provision goes back to the basic resolution 1721 (XVI) of the 

United Nations General Assembly of December 20, 1961, entitled "International Cooperation 
in the Peaceful Uses of Outer Space," which clarifies that "international law, including 

the Charter of the United Nations, applies to outer space and celestial bodies." 
It should, however, be admitted that at least classical international law is not in 

toto applicable to space-related activities. Art. 3 of the Outer Space Treaty refers to 
the general principles of international law rather than to special rules; there is unanim-
ity that rules governing specific types of activities or specific localities, such as sea 
law or air law, are neither eo ipso directly nor, for the most part, per analogiam ap-
plicable to outer space and space-related activities. Furthermore, there are important 
rules of general international law which are derogated from by divergent special rules of 
space law, in the first place the rules of occupation and exclusive territorial state 

contro!. 
Finally, even insofar as the applicability of general international law is not ex-

cluded either by the specificity of the norm itself or by divergent rules of space law, it 
stands to reason that traditional, i.e. classical international law would be less applicable 
than the so-called "new" international law. This new international law, a creation of 
notably the post-war period, has arisen out of the international doctrine's growing con-
viction that the slow evolutionary process of the traditional international law order--
characterized by the maxims of unlimited state sovereignty and political and economic 
liberalism--was no longer sufficient to guarantee durable world peace and increasing in-
ternational cooperation and understanding. Accordingly, its cornerstones are the postu-
lates of international cooperation and understanding, the strengthening of friendly rela-
tions and international solidarity, the maintenance of international peace and security, 
the recognition of the fundamental human rights, and the right of self-determination of 
peoples. 

To quote the language of resolution 1802 (XVII) of the United Nations General Assembly 
of December 14, 1962, entitled "International Cooperation in the Peaceful Uses of Outer 
Space," the elaboration of fundamental legal principles governing the exploration and use 
of outer space would require a progressive, dynamic development of international law. 
Manfred Lachs put this consideration in the following words: 26 

Thus the new branch known as the law of outer space must reflect the most 
progressive tendencies of international law. It must be directed towards the 
f~ture, not a world that has been left behind. Hence,.when resorting to analo-
g~es, account must be taken of the most recent developments in international 
law as a whole. 

Space law, notoriously a most highly techn;cal d 1 1 ~ an comp ex aw matter, is eo ipso 
more than other legal disciplines oriented toward the future, which implies that one of its 
touchs tones would be keeping abreast of today's vertiginous progress of science and tech-
nology. Unfortunately, the normative role of international law was in the past frequently 
and profoundly misunderstood; the backlog of legal rules in relation to factual evolutions 
has been a subject of both serious criticism and vain regret. 
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In this perspective, the recent developments of international space law--in advance 
of space science and technology--give rise to justified hopes since, as it has been 

right1y stated, the true task of law cannot on1y consist in regulation aposteriori, 

mere retrospection, but must also be aimed at regulation apriori, far-sighted 100king 

ahead, in order to make facts move toward 1aw, not 1aw toward facts. For, if law hap-

pened to be denatured into a function of power-stamped facts, the world order would prove 

to pervert the guiding principle of legal realism "ex factis jus oritur" into that of 
Mac hiavell ism " ex f ac t is inj ur ia or i tur . " 
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